Limits to what the law can do
Critics of the let-government-do-it argument question Galbraith’s and Reich’s view that society should not expect business to behave morally but rather should simply use government to direct business’s pursuit of profit in socially acceptable directions. This issue is worth returning to in the present context. All defenders of the broader view of corporate responsibility believe that more than laissez faire is necessary to ensure that business behavior is socially and morally acceptable. Yet there is a tendency to believe that law is a fully adequate vehicle for this purpose.
Law professor Christopher Stone has argued, however, that there are limits on what the law can be expected to achieve. Three of his points are particularly important. First, many laws, such as controls on the disposal of toxic waste, are passed only after there is general awareness of the problem; in the meantime, damage has already been done. The proverbial barn door has been shut only after the horse has left.
Second, formulating appropriate laws and designing effective regulations are difficult. It is hard to achieve consensus on the relevant facts, to determine what remedies will work, and to decide how to weigh conflicting values. In addition, our political system gives corporations and their lobbyists significant input into the writing of laws. Not only that, but the specific working regulations and day-to-day interpretation of the law require the continual input of industry experts. This is not a conspiracy but a fact of life. Government bureaus generally have limited time, staffing, and expertise, so they must rely on the cooperation and assistance of those they regulate.
Third, enforcing the law is often cumbersome. Legal actions against corporations are expensive and can drag on for years, and the judicial process is often too blunt an instrument to use as a way of managing complex social and business issues. In fact, recourse to the courts can be counterproductive, and Stone argues that sometimes the benefits of doing so may not be worth the costs. Legal action may simply make corporations more furtive, breeding distrust, destruction of documents, and an attitude that “I won’t do anything more than I am absolutely required to do.”

What conclusion should be drawn? Stone is not arguing that regulation of business is hopeless. Rather, what he wants to stress is that the law cannot do it alone. We do not want a system in which businesspeople believe that their only obligation is to obey the law and that it is morally permissible for them to do anything not (yet) illegal. With that attitude, disaster is just around the corner. More socially responsible business behavior requires, instead, that corporations and the people within them not simply respond to the requirements of the law but also hold high moral standards—and that they themselves monitor their own behavior.
Corporate punishment

The debate over corporate moral agency bears on the question of corporate punishment. Whether or not corporations are moral actors, the law can fine them, monitor and regulate their activities, and require the people who run them to do one thing or another. But one can talk in a literal sense about “punishing” corporations only if they are entities or “persons” capable of making moral decisions. And even if they are, not all the usual goals and methods of punishment make sense when applied to corporations. If corporations are moral agents, then the law can deter them with the threat of punishment, and it can force them to make restitution. Punishment can, perhaps, even rehabilitate a corporation, viewed as a moral agent. Retribution, as a goal of punishment, however, seems to have little application to corporations. And obviously corporations cannot be jailed for breaking the law. Even imposing fines on them can be problematic. Financial penalties stiff enough to have an impact can easily injure innocent parties, for example, if they lead to layoffs, plant closures, or higher prices for consumers.

For this reason, economics professor Edwin T. Burton opposes prosecuting corporations. “A company can’t commit a crime,” he says. Referring to the criminal charges brought against SAC Capital, which in 2013 was fined $1.2 billion for insider trading, he says, “They should only go after the people doing the things wrong. There are innocent bystanders, a lot of them, who get hurt [by prosecuting the company].” The Justice Department’s Preet Bharara disagrees, arguing that there are lots of different ways to punish wrongdoing and deter criminal behavior. Sometimes you charge individuals and send them to jail, and “sometimes you try to make the world understand that an entire institution deserves to be held blameworthy.” Law professor Lawrence M. Friedman concurs. He points to the “expressive value” of punishing corporations. Treating what the corporation did as a criminal matter, he says, “makes an important statement about the seriousness of the wrongness.”
Stone gives three reasons why there are limits to what we can achieve through law.





People in business need to acknowledge that obeying the law is not their only obligation because the law alone cannot guarantee responsible business behavior.








